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he definition of a physician service has not
changed from the inception of the Medicare
program.

‘A service may be considered to be a service where
the physician either examines the patient or is able
to visualize some aspect of the patient’s condition
without the interposition of a third party.”!

Yet, from the very beginning, Medicare paid for ser-
vices in which the physician was not involved although
they were billable by the treating physician: These were
the “incident to” services as discussed below. As time
went by and value-based services were the goal, new
services were added where the physician did not either
interact directly with the patient or have a visual of
some aspect of their condition. With more physicians
billing for these services, the Office of the Inspector
General (OIG) has taken an interest. Physician prac-
tices should be careful in their implementation, docu-
mentation and billing for these services. I begin with
a review of the three “traditional” non-face-to-face ser-
vices codes, and then review the newer ones, and the
OIG's activities regarding them.?

TRADITIONAL SERVICES

Incident to

Although this concept goes back to the very beginning of
Medicare, even today, practices struggle to understand
how it works and what needs to be documented. The
originating statute stated that Medicare would cover:

“services and supplies including drugs and bio-
logicals which are not usually self-administered
by the patient) furnished as an incident to a phy-
sician’s professional service, of kinds which are
commonly furnished in physicians’ offices and
are commonly either rendered without charge or
included in the physicians’ bills.”
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Interestingly, there has never been
any modifier or other way to distinguish
a claim for incident to services from a
claim for a physician’s personally per-
formed service. Most physician offices in
1966 had some support personnel who
did a wide variety of activities, including
taking vital signs, giving injections, draw-
ing blood, doing EKGs and other tests. If
Medicare had paid only for the services of
the physician himself, no one would have
participated.

To bill incident to, there must be a phy-
sician service to which the non-physician
services are an incidental, although inte-
gral part.* The physician must establish
the treatment plan to which the incident
to services relate. The physician need
not see the patient at each visit but there
must be a physician — any physician —
on premises in the office suite and imme-
diately available to assist at all times that
incident to services are billed; but the
rules allow literally any physician in the
clinic to provide the requisite supervision.
In 2016, despite a then 50 year history of
the program, the regulators decided that
the incident to claim should be submit-
ted under the name of the supervising
physician who may have zero treatment
relationship with the patient, may be of
a decidedly different specialty from the
performed service (e.g., an ophthalmolo-
gist supervising cancer drug infusions),
but happens to be on premises to meet the
supervision requirement.

The Medicare Benefit Policy Manual
states that, “Such a service or supply could
be considered to be incident to when fur-
nished during a course of treatment where
the physician performs an initial service
and subsequent services of a frequency
which reflect his/her active participation
in and management of the course of treat-
ment.”> There are no frequency of visit
standards, although in years past I have
seen carriers try to implement an every
three visit standard. There is no definition
of a “course of treatment,” either. As to

whose may be included as incident to ser-
vices, in 2008, CMS established that ser-
vices with their own benefit category, like
laboratory and diagnostic services, could
not be billed incident to. Rather,

“only those services that do not have
their own separate and indepen-
dently listed benefit category may
be billed as ‘incident to’ a physician
service . . . [clonsequently, diagnos-
tic x-ray tests, diagnostic laboratory
tests, and other diagnostic tests, all
of which comprise a single benefit
category under section 1861(2)(3)
of the [Social Security Act], may not
be billed as ‘incident to’ services.”®

This is actually a misstatement which
has finally been restated appropriately in
the Manual as follows:

“Physician assistants, nurse prac-
titioners, clinical nurse specialists,
certified nurse midwives, clinical
psychologists, clinical social work-
ers, physical therapists and occupa-
tional therapists all have their own
benefit categories and may provide
services without direct physician
supervision and bill directly for
these services. When their services
are provided as auxiliary personnel
(see under direct physician super-
vision), they may be covered as
incident to services, in which case
the incident to requirements would

apply n7

Astonishingly, the rules permit one
physician to be billed incident to another
physician under the same rules that apply
to a non-physician being billed incident
to a physician. In 2001 in a discussion of
billing for physical therapy, citing their
regulation at 42 CFR §410.26(a)(1), which
addressed who qualified as auxiliary per-
sonnel,® the regulators said, “We deliber-
ately used the term ‘any individual’ so
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that the physician (or other practitioner),
under his or her discretion and license,
may use the service of anyone rang-
ing from another physician to a medical
assistant.””

There have been false claims cases
brought regarding incident to billing.
Just to show the currency of the issue
even today, there were at least four OIG
settlements in 2024 alone based on fail-
ure to provide proper physician supervi-
sion as required by the incident to rules.'
Yet another 2024 settlement turned on
the absence of a physician’s initiating
visit to establish a course of treatment
or no change to a patient’s plan of care.!
Still another settlement focused on the
billing of PA services at the physician
rate, when they did not meet incident to
requirements.'?

Even lawyers find the rules confound-
ing. I have had multiple arguments with
respect to supplies. The drugs, other sup-
plies, and the administration of drugs by
ancillary personnel may all be incident
to the treating physician. Still further, for
compensation purposes under the Stark
statute, physicians can be given dollar-for-
dollar credit for incident to services and
supplies and these do not count as pay-
ments for referrals.'?

Care Plan Oversight (CPO)

This service first became available to be
billed in 1995. It is focused around patients
in home health or hospice and is not avail-
able to be billed for skilled nursing patients.
One physician per patient may be paid for
spending at least 30 minutes in a calendar
month engaged in the following activities:
(1) developing or revising care plans; (2)
reviewing subsequent reports of patient
status; (3) reviewing laboratory or other
studies; (4) communicating with other
healthcare professionals not employed
in the practice who are involved in the
patient’s care; (5) integrating new informa-
tion in the medical treatment plan; or (6)
adjusting medical therapy.

The billing physician must be the one
who signed the home health or hospice
plan of care and must have had a visit with
the patient within the six months immedi-
ately preceding provision of the first CPO
service. The documentation requirements
are detailed. They must record that the
physician spent 30 minutes or more for
care planning activities that count; the spe-
cific service furnished, including date and
length of time; support for the need for
ongoing complex medical management;
integration of new information; and adjust-
ments to therapy. The physician must
submit records if requested and include
reports if referenced. As is always the case,
the services must qualify as a reasonable
and necessary CPO service. A “physician
reviewed report” without an actual report
would not meet documentation needs.'*

Medicare Administrative Contractors
(MACs) have specified what does not qual-
ity, offering a virtual roadmap of pitfalls
to avoid. Services that are mot countable
towards the 30-minutes’ threshold that
must be provided to bill for CPO are:'®
m Time associated with discussions with

patient, his or her family or friends to

adjust medication or treatment;

m Time spent by staff getting or filing
charts;

m Time for travel;

m Physician’s time spent telephoning pre-
scriptions to the pharmacist unless the
telephone conversation involves discus-
sion of pharmaceutical therapies;

m Services included in E/M;

m Signing previous orders without review-
ing orders prior;

m Informal consults
physicians;

m Discussions with his/her nurse or any
nurse phone calls with HHA or hospice;

m Hospital discharge (CPTs 99238 - 99239)
or observation discharge (CPT 99217)
work not counted.

Trouble can arise here, and the OIG
has paid some attention to CPO services.
In 2004, the OIG reviewed claims for CPO

with uninvolved
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paid during years 2001-2003 by the National
Heritage Insurance Company and found
that 14 California physicians were overpaid
$4,800 with the money to be recouped.!®
Much later, in 2016, as part of a Special
Alert regarding physician relationships
with HHA and hospice, CPO was called out
as a problem area.'” The Alert enumerates
a range of problems found in improper bill-
ing of CPO. This is a word to the wise.

Split/Shared Visits

These visits entail, only in part, nonface
time with the patient. First made avail-
able in 2002, they may be used only in the
hospital setting - inpatient, outpatient or
emergency department. Akin to incident
to but available in the hospital, the rules
do not require the physician and ancillary
personnel to be in the same place at the
same time. It is through this type of visit
that physicians and non-physician practi-
tioners can share a visit to the patient.

“Split (or shared) visit means an evalu-
ation and management (E/M) visit in
the facility setting that is performed
in part by both a physician and a non-
physician practitioner who are in the
same group, in accordance with appli-
cable law and regulations such that
the service could be could be billed
by either the physician or nonphy-
sician practitioner if furnished inde-
pendently by only one of them.”®

Under this rule, the meaning of “sub-
stantive portion” becomes critical and was
changed from the prior regulation.

“Substantive portion means more
than half of the total time spent by
the physician and nonphysician
practitioner performing the split (or
shared) visit, or a substantive part of
the medical decision making, except
as otherwise provided in this para-
graph. For critical care visits, substan-
tive portion means more than half of

the total time spent by the physician
and nonphysician practitioner per-
forming the split (or shared) visit.”"

Medical decision-making is the deciding
factor for many who choose to bill this ser-
vice. Non-face time can be included in the
time calculation. This would include such
services as preparing to see the patient,
reviewing test results, or discussing the
case with other providers.?

There have been OIG settlements based
on improperly billed shared visits. Going
back to 2018, an orthopedic hospital paid
$414,000 in settlement of claims for services
billed as split/shared which were not.?! In
2021, TeamHealth, a physician staffing com-
pany, paid $48 million in settlement of a false
claims suit that alleged, among other things,
improper billing of split/shared visits.*

Newer CoDEs

Transitional Care Management (TCM)

TCM services include face-to-face and non-
face-to-face services during the 29 days after
the patient’s discharge from the inpatient set-
ting. To bill for TCM, the physician or “clini-
cal staff” under direction of the physician (or
NPP) must contact the patient or their care-
giver by phone, email or face-to-face within
2 business days after the patient’s discharge,
MACs have emphasized that “the term ‘direct
contact’ does not include the use of digital
assistants such as chat bots, Siri or Alexa for
the required interactive communication.””
“Clinical staff” was a term originally set forth
in the introduction to the CPT book, but it
has been adopted by CMS, as have the ele-
ments described in the CPT book.

“Clinical staff’ means someone
who's supervised by a physician or
other qualified health care profes-
sional and is allowed by law, regula-
tion, and facility policy to perform
or assist in a specialized professional
service but doesn’t individually
report that professional service.”*
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If the interactive contact fails to occur
after 2 or more unsuccessful separate
contact attempts, the code can still be
reported if the attempts are documented
in the patient's medical record and
attempts continue to be made. Under any
circumstances, the required face-to-face
visit must occur within the required time
frames. CPT 99495 entails a moderate
level of medical decision-making, requir-
ing a face-to-face visit within 14 days of
discharge. CPT 99496 which entails a high
level of medical decision-making, requires
a face-to-face visit within 7 calendar days
of discharge. The face-to-face visit may
not take place on the day of discharge.

CMS has described the range of manage-
ment services to be performed non-face-
to-face which characterizes this service:

m Review discharge information (for exam-
ple, discharge summary or continuity-of-
care documents)

m Review the patient’s need for, or follow
up on, diagnostic tests and treatments

m Interact with other health care profes-
sionals who may assume or reassume
care of the patient’s system-specific
problems

m Educate the patient, family, guardian, or
caregiver

m Establish or reestablish referrals and
arrange needed community resources

m Help schedule required community pro-
viders and services follow-up®
Auxiliary personnel may provide these

non-face-to-face TCM services under gen-

eral supervision:

m Communicate with the patient

m Communicate with agencies and com-
munity service providers that the patient
uses

m Educate the patient, family, guardian, or
caregiver to support self-management,
independent living, and activities of
daily living

m Assess and support treatment adherence,
including medication management

m Identify available community and health
resources

m Help the patient and family access
needed care and services

Medication reconciliation must be pro-
vided on or before the face-to-face visit.
Only one physician or NPP may report
TCM services for the 30 days; and they are
reported once during the 30 days. Other
management services may be provided
and E/M visits (other than the required
face-to-face visit) may be reported during
the 30 days. TCM may not be billed within
a global surgery period. Documentation
must include the patient discharge date,
first interactive contact date, face-to-face
visit days and the level of medical deci-
sion-making — moderate or high.

In a 2021 review of TCM services which
were provided in 2015 and 2016, the OIG
found a range of problems that were pri-
marily associated with the MACs’ systems
vulnerabilities, including an inability to
determine whether more than one claim
was paid, or if the services overlapped
with other payable services.?® Still, it is
not difficult to speculate how other prob-
lems could arise for physicians: missing
the two-day time deadline for interactive
contact; failing to document a face-to-face
encounter timely; failing to conduct medi-
cation reconciliation before the face-to-
face visit; and misstating the complexity
of the patient’s condition.

Chronic Care Management (CCM)
Introduced in 2015, CMS estimated that 35
million Medicare patients would be eligible
to receive CCM services; but in the first year
they received reimbursement requests for
only 100,000. In a major shift over the next
few years, by 2022 this had increased so
that it was billed 4,590,000 times by 13,600
providers - still a far cry from initial esti-
mates. The failure of uptake to the extent
expected may turn on the complexities
associated with providing and document-
ing CCM.

CCM is intended to pay physicians for
interactions with other providers, patients,
and managing a care plan for patients

Journal of Health Care Compliance — September—-October 2025




Non Face-to-Face Services: What Are the Risks?

with two or more chronic conditions.
There is also Principal Care Management
which provides CCM for patients with a
single chronic condition or with multiple
chronic conditions, but focused on a single
high-risk condition. CCM is billable once a
month. It requires at least 20 minutes of
clinical staff time, directed by a physician
or other qualified health care professional
per calendar month. It is applicable for
patients with two or more chronic condi-
tions expected to last at least 12 months
or until the death of the patient. The con-
ditions must place the patient at “signifi-
cant risk of death, acute/exacerbation/
decompensation or functional decline.”*
CMS identifies 22 conditions that qualify
but they are not limited to those. The core
of'the service involves the development of
a comprehensive care plan, established,
implemented, revised or monitored by the
physician’s staff.?® So the primary focus is
not on the physician services per se, but
rather on the services of the clinical staff,
as defined above.

The physician practice may engage
clinical staff through vendors as long as
the incident to standards are met; but if
records do not demonstrate oversight or
clinical integration between a third party
providing CCM and the billing practitio-
ner, the service is not billable. In limited
circumstances, it is legitimate to provide
CCM to multiple patients at the same
time, but the total time spent would be
divided among the patients served. So if
30 minutes of CCM was provided to three
patients, each would be eligible to have
ten minutes as their claimed service.
That alone would not meet the 20-minute
threshold requirement for each.

The complexities begin with CMS’s own
characterization of the service as exten-
sive. Their criteria require structured
recording of patient health information,
maintaining comprehensive electronic
care plans, managing care transitions
and other care management services,
coordinating and sharing patient health

information promptly within and outside
the practice. The service begins after a
comprehensive evaluation and manage-
ment visit, Annual Wellness Visit or Initial
Preventive Physical Examination to the
patient, all of which are separately bill-
able from the CCM. The practitioner must
discuss CCM with the patient at that visit.
The CCM codes are not billable until that
discussion takes place and is documented.
The patient must sign a consent form
informing the patient of the availability of
CCM before the service can be billed, as
well as a written agreement to receive the
services with authorization for electronic
communication with other treating prac-
titioners and providers, along with how
to revoke the consent; and it must inform
the patient that only one practitioner can
bill CCM in a month.

The care plan itself is the core of the
service. According to CMS it typically
includes but is not limited to the follow-
ing elements: problem list, expected
outcomes and prognosis, measurable
treatment goals, symptom management,
planned interventions and identification
of the individuals responsible for each,
medication management, community/
social services ordered, a description of
how services of agencies and specialists
outside the practice will be directed/coor-
dinated and scheduled for periodic review
and, when applicable, revision. The plan
must be available “at all times” electroni-
cally to anyone within the practice provid-
ing CCM services and because CCM is a
form of coordinated care, the plan must
be shared outside the practice as appropri-
ate. The billing practitioner must ensure
24/7 access to care management ser-
vices, providing the patient with a means
“to make timely contact with health care
practitioners in the practice” who have
access to the patient’s electronic care plan
to address his or her urgent chronic care
needs.?

Taken together, the challenges of the
highly detailed requirements have led to
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settlements. In 2017, Smart Clinic agreed
to pay $24,000 for violating the civil money
penalty law for submitting claims for CCM
that were either not provided or not pro-
vided as required.*® Two years later, the OIG
found hundreds of thousands of dollars in
overpayments for CCM services.?! By 2024,
the price of settlement with the Department
of Justice was substantially higher. A
chronic disease management provider
paid $14.9 million for misbilling CCM, with
the relator pocketing $2.8 million.?? Other
potential areas of risk could include using
non-clinical staff to perform services; using
a non-conforming consent; using an unqual-
ified electronic medical record; incomplete
systematic assessment; and services not
medically necessary because the patient's
condition is not sufficiently threatening.

Remote Physiologic Monitoring (RPM)
Unlike the other services, RPM requires
some type of clinical device to render the
service of providing clinical data remotely
to the physician. A variety of devices may
be used including scales, devices that report
heart rate, measuring blood sugar, blood
pressure, sleep problems, breathing, and
fetal monitors connected to the provider
but which the patient uses themselves. The
monitoring is a form of E/M service. There
are three components to the service: edu-
cation and setup; device supply; and treat-
ment management itself.®

The government offered the following,
which comes directly from a fact sheet
regarding the final payment policy for cal-

endar year 2021:

m “We finalized that consent to receive
RPM services may be obtained at the
time that RPM services are furnished.

m We finalized that auxiliary personnel
may provide services described by CPT
codes 99453 and 99454 incident to the
billing practitioner’s services and under
their supervision. Auxiliary personnel
may include contracted employees.

m We clarified that the medical device sup-
plied to a patient as part of RPM services

must be a medical device as defined by
Section 201(h) of the Federal Food, Drug,
and Cosmetic Act, that the device must
be reliable and valid, and that the data
must be electronically (i.e., automati-
cally) collected and transmitted rather
than self-reported.

m We clarified that after the COVID-19 PHE
ends, 16 days of data each 30 days must
be collected and transmitted to meet the
requirements to bill CPT codes 99453
and 99454.

m We clarified that only physicians and
NPPs who are eligible to furnish E/M
services may bill RPM services.

m We clarified that RPM services may be
medically necessary for patients with
acute conditions as well as patients with
chronic conditions.

m We clarified that for CPT codes 99457
and 99458, an “interactive communica-
tion” is a conversation that occurs in real-
time and includes synchronous, two-way
interactions that can be enhanced with
video or other kinds of data as described
by HCPCS code G2012.

m We further clarified that the 20 minutes
of time required to bill for the services of
CPT codes 99457 and 99458 can include
time for furnishing care management
services as well as for the required inter-
active communication.”?

A 2023 OIG Fraud Alert called out issues
associated with RPM, including third-
party providers who provided services
which were not medically necessary.®
The next year, calling for more oversight
of RPM, the OIG noted that the number
of enrollees who received RPM was more
than 10 times higher from 2019-2022; and
payments were more than 20 times higher
in 2022 than 2019.%° Contrary to CCM, for
which adoption has lagged, RPM has taken
off, which in and of itself would be likely
to draw OIG attention. Yet, in their review,
the OIG found that a full 43% of patients
did not receive all three components of
the service, and 12% did not receive treat-
ment management.
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CoNcLUSION

For implementation in 2025, CMS has
introduced yet another code for Advanced
Primary Care Management, but it hasn't
been in effect long enough for the OIG to
have reviewed anything. The service has
many components of the other care man-
agement services but in totality seems
more extensive. The opportunities to fail in
billing increase with complexity.

Given the types of problems the OIG
has identified among all of these services,
they are clearly ripe for compliance atten-
tion. For all the years that physicians com-
plained that the time they spent managing
patients between visits was not included
in available payment, that has clearly
changed. There are opportunities here to
shift more work to clinical staff, freeing
physicians to do other things which gen-
erate additional dollars; but this article
should serve as a caution to those who
would tread here. The details will matter.
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