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The first employment
agreement: common clauses
and practical tips for residents
By Daniel F. Shay, Esq.

When you are approaching the end of your residency, the
first job offer is a great relief. Your income and quality of
life is likely to improve considerably. The urge to simply
sign an employment contract and get to work may be
strong. Physicians may not believe they can negotiate
terms, and need not simply accept the job. But even
if the contract’s terms won’t significantly change, you
should understand what the contract says and how it will
affect your life. Let’s examine several clauses common
to employment contracts, and look at some practical tips
when considering a contract.

Term and termination
How a contract ends is as important as one’s duties
during a contract. All employment contracts have
clauses governing how, when, and why the contract may
terminate, and language controlling the contract’s length.
The term of an employment contract — its length — is
typically between one to five years. The term may be
“fixed,” meaning that it will end on a defined date, or may
automatically renew.
Each approach raises different considerations. A
fixed end may force parties to negotiate if they wish to
continue. An automatically renewing contract requires
no action and continues on its own. If one party wants

out, an automatically renewing contract may require that
party to notify the other — before the contract renews
— of its wish to terminate. The length of notice needed
for termination also matters. Notice usually must be
provided in writing, ahead of time. Typical employment
contracts require between 30 to 90 days, although some
require as many as 180 or as few as 15 days.
Contracts also may be terminated “for cause,” or
“without cause.” Typical grounds on which a physician
may be terminated for cause may include loss of
licensure or DEA registration, failure to obtain board
certification, or breach of their contractual obligations.
Ideally, the contract will permit the physician to terminate
“for cause” as well, but not all contracts do. “Without
cause” termination requires no specific reason to
terminate. The terminating party need only give the
required notice (which is usually longer than what is
required under termination “for cause”), and the contract
will terminate at the end of the notice period. In some
contracts, only the employer may terminate “without
cause,” although ideally this provision is mutual.

Restrictive covenants
Following termination, a contract may impose a
restrictive covenant on the physician. This may include
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language surrounding “confidentiality,” an anti-soliciation clause, or an anti-competition
clause. Typical confidentiality provisions require the physician to maintain the
confidentiality of things like managed care participation contracts or other contract
terms, financial information, patient information, etc. There is usually no time limit
on confidentiality requirements. Anti-solicitation language prohibits the physician
from doing things like suggesting patients follow them to a new practice, or poaching
the physician’s favorite medical assistant to join them in their new job. This type of
provision may have an end date (e.g., two years after termination).

Pay attention to anti-competition clauses
Anti-competition clauses can be especially complicated. First, not all states permit
them. For example, California generally does not permit anti-competition clauses in
employment contracts. Second, where permitted, they must usually be reasonable
and limited in scope and duration. Typical duration is between one to three years after
termination. They usually prohibit the physician from working in the same specialty
for a competitor (as well as owning or investing in a competing business) within a
specific geographic distance from where the physician used to work, or from where
the employer provides services at the time of termination. In this age of consolidation
and rapid health system growth, however, it can be tricky to determine the full potential
restricted area. Pay close attention to how these sections are worded. If working for a
large employer, the physician ideally would only be restricted from practicing within a
geographic area where the physician personally performed services.
Most anti-competition clauses apply regardless of the reason for termination. But they
may also be conditional, depending on why the contract was terminated. For example, we
try to renegotiate anti-competition clauses to only apply if you terminate without cause,
or if the employer terminates you for cause. I believe a physician’s livelihood shouldn’t be
impaired because they had to terminate an employment agreement for their employer’s
breach, or if the employer terminates them without cause.

The dotted line
Prior to signing, physicians should do some research on their prospective employers,
and engage in some “housekeeping” with respect to their contracts. For example how is
call handled? How often must it be taken, and for how long does it last each time? How
is it shared with other physicians in the practice? If the agreement states that “call shall
be shared equally among similarly situated physicians,” how many “similarly situated”
physicians are there? If the new physician will be the only junior physician, or the only
specialist of their type in a multispecialty group, they may be responsible for more call
because there are no other “similarly situated” physicians.
You should also read through your contracts to have a better sense of your
requirements, and what you can expect from your employer. While you may not
understand every word, it is worth familiarizing yourself with the document. There may
also be inconsistencies with offer letters or verbal discussions (e.g., a moving allowance
was promised, but was not mentioned in the contract). You should also ensure that
all pages of the agreement are present, and all attachments, schedules, addenda, or
exhibits referenced in the contract have been included. If other external documents have
been referenced, physicians should ask for copies of those documents to review before
signing.
After reviewing the contract, it doesn’t hurt to ask for changes, especially for things
already promised. At worst, the employer will simply reject the request; it likely will not
result in the job offer being rescinded. Likewise, if contract clauses are unclear, most
employers will at the very least clarify what they intend by the language, and may agree
to alter it for the sake of clarity. This helps both parties avoid disputes in the future.

Clear understanding is key
It’s paramount to read through an employment contract first, even though it’s tempting
to sign and move on. This document will govern your life; a clear understanding of
what it actually requires is essential. Towards this end, you should not “self-medicate”
and try to navigate the review and negotiation process alone. Experienced health care
legal counsel can help. DR
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Race for the Case

By A. Edward Nadimi, MD

A 56-year-old man was transferred from an outside
hospital for a four-month history of painful and pruritic
skin erosions that started on his back and progressed
to involve his extremities, mouth, perianal region, and
genitals. Examination revealed hypertrophic papillomatous plaques overlying friable erosions of the oral
mucosa and the right side of the neck, many ill-defined
pink erosions on the trunk, and a single intact pustule
on the chest. He endured worsening oral pain with eating, as well as weight loss and odynophagia.
1. What would you expect to see on H&E and DIF?
2. What are the major subtypes of this condition?
3. What treatment did the FDA recently approve for
treatment of this condition, and what is its mechanism of action?
4. What are at least two other entities on the differential diagnosis of hemorrhagic crusts of the
vermilion lips?
Respond online with the correct answers at
www.aad.org/RaceForTheCase for the
opportunity to win a Starbucks gift card!

Race for the Case: Winner
(Spring 2019)
Congrats to Sophia Colantonio, MD, MPH, PGY-3,
(PGY-5 in Canada), from University of Ottawa, who
provided the most accurate responses in the shortest amount of time. To view the last case and apply
your smarts to the the newest Race for the Case,
visit: www.aad.org/RaceForTheCase.
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